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REPRESENTATI VE JOHN CULBERSON; SENATOR J. E. "BUSTER' BROWN

| nt er venor - Def endant s-
Appel | ant s- Cr oss- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF TEXAS

BRI EF FOR THE UNI TED STATES AS
| NTERVENOR- PLAI NTI FF- APPELLEE- CROSS- APPELLANT

JURI SDI CTlI ONAL STATEMENT
This suit was brought by plaintiffs-appellees, a class of
i nmates confined in various institutions operated by the Texas
Department of Corrections, pursuant to 42 U S.C. 1983, to
chal  enge the conditions of their confinenent. The jurisdiction

of the district court was based upon 28 U S.C. 1343.



-2 -

Thi s appeal was taken fromthe March 3, 1999, order of the
district court finding unconstitutional the term nation
provi sions of the Prison Litigation Reform Act (PLRA), 18 U S.C
3626(b), as anmended (R 8892). A tinely notion to alter and
anend the judgnent pursuant to Fed. R G v. P. 59(e) was denied
on July 27, 1999 (R 8934). The United States' notice of appeal
was filed on August 31, 1999 (R 8940). This is an appeal froma
final judgnent of the district court, and therefore this Court
has jurisdiction pursuant to 28 U S.C. 1291.

| SSUES PRESENTED FOR REVI EW

Whet her the termi nation provision of the PLRA, 18 U.S. C.
3626(b), as anended, is unconstitutional, because it:

(1) violates separation-of-powers principles, or

(2) deprives petitioners of vested property rights w thout
due process of |aw.

STATEMENT OF THE CASE

In 1974, the district court consolidated a nunber of
separate actions by individual inmates alleging that conditions
of their confinenment by the Texas Departnment of Corrections (TDC)
viol ated the Ei ghth and Fourteenth Anendnents to the
Constitution. The district court certified the action as a cl ass
action on behalf of nore than 33,000 inmates of the TDC. The
United States intervened in Decenber 1974.

Followng a lengthy trial, the district court found that the
conditions of confinenent in prisons operated by the TDC viol at ed

the Constitution. Ruiz v. Estelle, 503 F. Supp. 1265 (S.D. Tex.
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1980), rev'd in part, 679 F.2d 1115 (5th Cr. 1982), cert.

deni ed, 460 U. S. 1042 (1983). This Court affirnmed "the district
court's finding that TDC i npose[d] cruel and unusual punishnment
on inmates in its custody as a result of the totality of
conditions in its prisons” and that sone of TDC s practices deny
i nmates due process. Ruiz v. Estelle, 679 F.2d 1115, 1126
(1982), cert. denied, 460 U.S. 1042 (1983). It narrowed the
scope of the relief ordered by the district court on the grounds
that sonme of that relief was not "denonstrably required to

protect constitutional rights" and was overly intrusive. [bid.

In 1990, defendants filed a notion to term nate the district
court's jurisdiction (R 5962). As a result of negotiations
ordered by the court, the parties submtted a proposed
conprehensive final judgnent that relieved the defendants of
obligations in certain areas and, as to other areas, provided
per manent injunctions that "erected permanent edifices for the

protection of the prisoners' rights" to constitutional conditions

into the future. Ruiz v. Collins, No. 78-987 (S.D. Tex. Dec. 14,
1992), slip op. 3, 31. The court entered the order as a final
judgnent, and the defendants withdrew their notion to term nate
the court's jurisdiction as part of the proposed order. [d. at
3.

2. On March 25, 1996, the defendants filed a notion to
vacate the Decenber 11, 1992, Final Judgnment pursuant to Fed. R
Cv. P. 60(b)(5). The parties contenplated the devel opnment of a

factual record and an evidentiary hearing as to the Rule 60(b)(5)
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notion. On Septenber 5, 1996, the defendants filed a
suppl emental notion to vacate the Final Judgnment, pursuant to
Section 802(b)(2) of the PLRA, 18 U.S.C. 3626(b)(2).Y¥

On Septenber 23, 1996, the district court entered an order
finding that "[i]t is inpossible for the Court to resol ve
defendants' notions within the 30-day period specified in 18
U S.C. sec. 3626(e)(2)(A)(i)* * *."Z Finding that the PLRA's
"Automatic Stay" provision violated the Separation of Powers
doctrine and due process of law, the court determ ned that the
"status quo should be preserved pending the resol ution of
defendants' notions.” Finally, the court stated that it would
"proceed to give due consideration to both of defendants' nptions
[the Rule 60(b) notion and the PLRA notion] when the parties are

ready for a hearing on them"™

¥ 18 U.S.C. 3626(b)(2) states:

In any civil action with respect to prison conditions,
a defendant or intervener shall be entitled to the

i mMmedi ate termi nati on of any prospective relief if the
relief was approved or granted in the absence of a
finding by the court that the relief is narrowy drawn,
extends no further than necessary to correct the
violation of the Federal right, and is the |east

I ntrusive nmeans necessary to correct the violation of

t he Federal right.

¥ 18 U S.C. 3626(e)(2)(A) (i) states:

Any notion to nodify or term nate prospective relief nade
under subsection (b) shall operate as a stay during the
period * * * beginning on the 30th day after such notion is
filed, in the case of a notion nmade under paragraph (1) or
(2) of subsection (b).
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Def endant s appeal ed and sought nandanus as to the district
court's refusal to rule inmediately on their notion to term nate
relief. This Court denied mandanmus and di sm ssed the appeal for
| ack of jurisdiction. Ruiz v. Scott, Nos. 96-21118, 97-20068
(Aug. 6, 1997).

On January 28, 1998, the district court ruled that the
automatic stay provision of the PLRA, as anended, is
unconstitutional. On appeal, however, this Court held that the
automatic stay provision, as construed to permt a court to "stay
t he stay" under general equitable principles, is constitutional.

Rui z v. Johnson, 178 F.3d 385 (1999).

On May 6, 1998, defendants filed an additional notion to
termnate the relief in the 1992 Final Judgnent, this tine
pursuant to Section 802(b)(1) of the PLRA, 18 U S. C. 3626(b)(1).
That subsection provides that prospective relief in a prisons
condition action that was issued before the PLRA' s date of
enactnment is "term nable" two years after the date of enactnent

(i.e., April 26, 1998).%

¥ On July 21, 1998, the court deferred a ruling on
defendants' notion for term nation pursuant to 18 U S. C
3626(b)(1). The court noted that both the notion under Section
3626(b) (1) and the previously-filed notion under Section
3626(b)(2) are subject to the "savings clause" of the PLRA,
pursuant to which a district court cannot term nate prospective
relief that "remai ns necessary to correct a current or ongoing
violation of the Federal right" and is narrowWy tailored to
remedy such violation. It ruled, therefore, that a decision on
the Section 3626(b)(1) notion, like the determnnation on the
Section 3626(b)(2) notion, would be deferred until the factual
inquiry required by Section 3626(b)(3) was conpl et ed.
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In Cctober 1998, the defendants again petitioned this Court
for a wit of mandanus to conpel the district court to rule
i mmedi ately on the pending notions for term nation. Based upon
the fact that, on Novenber 4, 1998, the district court had set a
heari ng date of January 21, 1999, to address the PLRA notions,
this Court denied the wit of mandanus but ordered the district
court to rule on these notions within 31 days of the evidentiary
hearing or no |ater than March 1, 1999.

On remand, the district court Iimted each side to 50 hours
of testinony.¥ On March 1, 1999, the district court entered an
order finding that both of the PLRA's term nation provisions
violate the Separation of Powers doctrine and deny plaintiffs due
process under the Fifth Anendnent. It therefore denied the
notions to termnate. In addition, the court found that the
system c conditions of confinenent in admnistrative segregation,
the failure to provide reasonable safety for assaulted and abused
i nmat es, and the excessive use of force by correctional officers
in Texas prisons "violate the Constitution of the United States."

Rui z v. Johnson, 37 F. Supp. 2d 855, 861 (S.D. Tex. 1999). The

court also entered an alternative order to be entered "[i]f, on
appeal, it is adjudged that the PLRA is constitutional." That
order term nated the sections of the 1992 Final Judgnent
pertaining to access to courts, health services, and death row.

The court also ordered the parties to notify the court by June 1

¥ The United States did not participate on the nerits of the
term nation notions. W therefore take no position on the nerits
i ssues in this appeal.
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1999, whether an agreenent could be reached on a proposed form of
j udgnment that would renedy the unconstitutional conditions the
court found in its primary order and would conformto the
requi renents of the PLRA

Def endant state officials filed a notice of appeal on March
4, 1999. Plaintiffs-appellees David R Ruiz, et al., filed a
cross-appeal as to the nerits. Plaintiffs-appellees also filed a
notion for anmended and additional findings and to alter and anmend
t he judgnent, pursuant to Fed. R Cv. P. 52(b) and 59(e).

On July 27, 1999, the district court issued an order denying
plaintiffs-appellees’ post-trial notions. The court stated that
“Iwj hile the evidence and anal ysis presented by the plaintiffs
after the conclusion of the fact-finding hearing appears to be
both conpelling and useful for any determ nation concerning the
constitutionality of conditions in TDCJ, * * * [t]he court wll
not consider any new evi dence, or new fornul ati on of evidence,
because that course would flout the order of the Court of Appeals
that this court rule on the defendants' notion not l|ater than
March 1, 1999.”

SUVVARY OF ARGUMENT

The district court's ruling that the term nation provisions
of the PLRA violate the constitutional doctrine of separation of
powers contradicts the conclusions of every court of appeals that
has considered the issue. See Berwanger v. Cottey, 178 F.3d 834
(7th Gr. 1999); N chols v. Hopper, 173 F. 3d 820 (11th Cr

1999); Benjamn v. Jacobson, 172 F.3d 144 (2d Cr. 1999) (en
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banc), cert. denied, 120 S. . 72 (1999); Inprisoned Citizens

Union v. Ridge, 169 F.3d 178 (3d Cr. 1999); Hadix v. Johnson,

133 F.3d 940 (6th Cr.), cert. denied, 524 U S. 952 (1998);
Inmates of Suffolk County Jail v. Rouse, 129 F.3d 649 (1st Cir

1997), cert. denied, 524 U S. 951 (1998); Dougan v. Singletary,

129 F. 3d 1424 (11th Cir. 1997), cert. denied, 524 U S. 956
(1998); Gavin v. Branstad, 122 F.3d 1081 (8th G r. 1997), cert.
denied, 524 U. S. 955 (1998); Plyler v. Myore, 100 F.3d 365 (4th

Cr. 1996), cert. denied, 520 U. S. 1277 (1997). Those courts
have uni formly concluded that the term nation provision falls
confortably within Congress's authority to affect prospective
relief through a change in the applicable | aw

First, the PLRA's term nation provisions do not violate the
separation of powers principles articulated in Plaut v.

Spendthrift Farm Inc., 514 U S. 211 (1995). |In Plaut, the Court

hel d that Congress cannot reverse a final judgnent in a suit for
noney damages. In contrast, this case involves application of
the PLRA's term nation provisions to prospective relief. Unlike
a final noney judgnment, issuance of a "final" prospective order
does not represent "the last word of the judicial departnent with

regard to a particular case or controversy." [d. at 227. A

district court continues to play an active role in the
interpretation, enforcenent, supervision, and nodification of its
prospective orders; a court always possesses the power to revisit

continuing prospective orders in light of the evolving factual or
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| egal | andscape and to nodify or term nate the relief.
Therefore, it does not offend separation of powers principles to
require a court deciding today whether to continue, to nodify, or
totermnate its prospective orders in order to apply the
standards set forth under current federal |aw —the PLRA

Second, the term nation provisions do not violate the

principle established in United States v. Klein, 80 U S. (13

Wall.) 128 (1872). Congress has properly invoked its |egislative
authority to establish standards and procedural rules for the
courts to apply when decidi ng whether to grant or continue in
effect a prospective order regarding prison conditions. Congress
has the power to alter the renedial authority of the federal
courts to provide that relief in a prison conditions case that
will continue in the future is necessary to renedy a federal
right, narrowmy drawn, and the |east intrusive. But the PLRA
"provides only the standard to which district courts nust adhere,
not the result they nust reach.” Plyler v. More, 100 F. 3d 365,
372 (4th Cr. 1996), cert. denied, 520 U. S. 1277 (1997).

Nor do the PLRA' s immedi ate term nation provisions violate

plaintiffs' due process rights. Prospective relief is always
subj ect to possible nodification or term nation. Accordingly,
plaintiffs here had no "vested rights"” in the prospective relief
af forded under the 1992 judgnent. |In any event, due process is
provi ded under the PLRA, because plaintiffs can counter

defendants' notion to termnate at a hearing, as they did here,
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wi th evidence that the challenged relief remai ns necessary under
current conditions.
STANDARD OF REVI EW
Because this appeal is froma district court decision
interpreting a federal statute and involves a pure question of

law, this Court’s reviewis de novo. Spacek v. Maritine Ass'n,

134 F. 3d 283, 288 (5th G r. 1998).
ARGUMENT
I

THE TERM NATI ON PROVI SI ONS OF THE PLRA DO NOT VI OLATE
THE SEPARATI ON OF POVERS DOCTRI NE

A Requiring Courts To Apply The PLRA Standards To Existing
Prospective Decrees And Orders Does Not Viol ate Separation
O Powers Principles

The district court erred in holding that 18 U S. C. 3626(b)
vi ol ates the separation-of-powers principles set forth in Pl aut

v. Spendthrift Farm Inc., 514 U S. 211 (1995). For purposes of

separation of powers analysis, there is a crucial distinction
bet ween judicial rulings, such as noney judgnments, which
"becone[] the |ast word of the judicial departnment with regard to
a particular case or controversy," id. at 227, and prospective
decrees, such as the consent decree at issue here, which never
were nmeant to represent the last word of the court with regard to
the case before it.

In Plaut, the Suprene Court overturned an effort by Congress
to force courts to apply new law to existing final, nonetary

judgnments. At issue was legislation that allowed plaintiffs in
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certain securities fraud suits to revive actions previously
di smssed as tinme barred by the statute of limtations rule

announced and applied by the Suprene Court in Lanpf, Pleva,

Li pkind, Prupis & Petigrowv. Glbertson, 501 U S. 350 (1991).

In Plaut, the Court held that the legislation represented an
attenpt by Congress to "set aside the final judgnment of an
Article Ill court by retroactive legislation,"” 514 U S. at 230,
and thus viol ated separation of powers principles. 1In the
context of noney danmages, the Court in Plaut stated that
"[h]laving achieved finality * * * a judicial decision becones the
| ast word of the judicial departnment with regard to a particular
case or controversy, and Congress nmay not declare by retroactive

| egislation that the |aw applicable to that very case was

sonet hi ng ot her than what the courts said it was."” 1d. at 227
In contrast, Plaut itself noted that a prospective order issued
by a court, whether in the formof a litigated judgnent or a
consent decree, does not simlarly represent "the |last word of
the judicial departnent with regard to a particul ar case or
controversy." 1bid. The Court stated that its ruling regarding
a final nonetary judgnent was distinguishable from deci sions
approving statutes "that altered the prospective effect of
injunctions entered by Article Ill courts.” 1d. at 232 (citing

Pennsyl vania v. Weeling & Belnont Bridge Co., 59 U.S. (18 How.)

421 (1855)). See al so Mount Graham Coalition v. Thomas, 89 F.3d

554, 556-557 (9th G r. 1996) ("Plaut was careful * * * to point

out that cases like * * * \Weeling & Belnont Bridge Co. * * * in
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whi ch congressional legislation "altered the prospective effect
of injunctions entered by Article Ill courts' were different").

I njunctive orders are "final" for certain purposes, such as

appeal rights. See, e.qg., Rufo v. Inmates of Suffolk County

Jail, 502 U S. 367, 378 (1992); United States v. M chigan,

18 F.3d 348, 351 (6th Cir.), cert. denied, 513 U S. 925 (1994).
Unlike with a final noney judgnment, however, issuance of a
"final" prospective order does not end the courts' role. Federal
courts continue to play an active role in the interpretation,

enf orcenent, supervision, and nodification of their prospective
orders. Unlike with a noney judgnment, a court always possesses

t he power —indeed the obligation —to revisit continuing
prospective orders in light of the evolving factual or |egal

| andscape and to nodify or termnate the relief accordingly. See

Board of Educ. v. Dowell, 498 U S. 237, 246-250 (1991) (setting

out standard for termnation of a school desegregation injunction

based on defendants’ claimof conpliance); Western Union Tel. Co.

v. International Bhd. of Elec. Wrkers, Local Union 134, 133 F. 2d

955, 957 (7th Gr. 1943) ("though a decree nay be final as it
relates to an appeal * * *, yet, where the proceedings are of a
continuing nature, it is not final, * * * and the injunction wll
be vacated * * * where the | aw has been changed"). Cf. Plaut v.

Spendthrift Farm Inc., 1 F.3d 1487, 1495 (6th Gr. 1993), aff'd,

514 U. S. 211 (1995). Recently, in Agostini v. Felton, 521 U.S.
203, 215 (1997), the Suprene Court reaffirmed that "it is

appropriate to grant a Rule 60(b)(5) notion when the party
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seeking relief froman injunction or consent decree can show 'a
significant change either in factual conditions or in law' A
court may recogni ze subsequent changes in either statutory or

decisional law. * * * A court errs when it refuses to nodify an

i njunction or consent decree in light of such changes.” See also

id. at 239 (contrasting the relief available from prospective
orders under Rule 60(b)(5) to the relief available in

nonpr ospecti ve judgnments under Rule 60(b)(6), which is |limted to
"extraordi nary circunstances"). Cbviously, then, the relief

def endants challenge here is quite different fromthe final noney

judgnent at issue in Plaut. See Plyler v. More, 100 F. 3d 365,

371 (4th Cr. 1996) ("the consent decree at issue here was not a
final judgnment for separation-of-powers purposes”; rather, a
"judgnment providing for injunctive relief * * * remains subject
to subsequent changes in the law'), cert. denied, 520 U S. 1277
(1997); @&vin v. Branstad, 122 F.3d 1081, 1087 (8th Cr. 1997)
(“I'n a continuing case, a consent decree is not the 'last word'
of the courts in the case, even after the decree itself has
becone final for purposes of appeal. Rather, a consent decree is
an executory formof relief that remains subject to |ater

devel opnents”), cert. denied, 524 U S. 955 (1998); Dougan v.
Singletary, 129 F.3d 1424, 1426 (11th G r. 1997) ("Consent
decrees are final judgnments, but not the 'last word of the
judicial department'"), cert. denied, 524 U S. 956 (1998); Hadix
v. Johnson, 133 F.3d 940, 943 (6th Cr.) ("Although the parties

entered into a consent decree containing provisions for
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prospective relief, that does not nean they are guaranteed that
i npl enentation of the decree will proceed undi sturbed by
| egi sl ative action"), cert. denied, 524 U S. 952 (1998).

Because a prospective order in a consent decree operates in
futuro, and does not represent the last word of the judiciary in
the case, "[wjhen the intervening statute authorizes or affects

the propriety of prospective relief,” a court nust apply the

new y-enacted | aw. See Landgraf v. USI Film Prods., 511 U. S

244, 273-274 (1994). As the Eighth Crcuit explained in Gvin,
122 F. 3d at 1088, "the nature of the renedy to be applied in the
future[] is not established in perpetuity upon the approval of
the consent decree, and it is this issue to which Congress has
spoken in the PLRA. W cannot conclude that the Constitution
forbids Congress to do so."

In Wieeling & Bel nmont Bridge Co., the case di scussed in

Plaut in support of the distinction between noney damages and
injunctive relief, the Suprenme Court first declared that a bridge
across the Chio River unlawful ly i npeded navi gati on and ordered
the bridge raised or renoved. Soon after the injunction was

i ssued, an Act of Congress declared the bridge a "l awful
structure[]" and authorized the bridge's owners to maintain it at
the sane height. See 59 U.S. (18 How.) at 429. The Suprene
Court upheld the legislation, against a separation of powers
chal l enge, as a | awful exercise of congressional power, and
termnated its own earlier prospective order. [|d. at 431-432.

In so holding, the Suprene Court drew an explicit distinction
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bet ween the prospective relief granted and the noney awarded in
that case. The Court held that although the prospective relief,
entered as part of its prior final judgnment, nust be vacated in
light of the new | egislation, the subsequent change in the |aw
could not affect the court costs previously awarded to the
plaintiff because of the of separation of powers principle. 1d.
at 435-436

The rule of Weeling & Belnont Bridge Co. is that, although

a final noney judgnment is the judicial departnent's final word
and is therefore unaffected by subsequent |egislation, where
Congress validly alters the law, courts have a responsibility to
prospectively nodify existing injunctive orders to take into

account the changed | egal circunstances. See Munt G aham

Coalition, 89 F.3d at 556-557. That rule was reaffirnmed in
Landgraf v. USI Film Products, 511 U S. at 273, where the Court

expl ai ned, "[w] hen the intervening statute authorizes or affects
the propriety of prospective relief,"” a court nust apply the
new y enacted |law, the "application of the new provision [to a
prospective order] is not [considered] retroactive."

The rule articulated by the Supreme Court nore than 140

years ago in Weeling & Belnont Bridge Co. is directly applicable

here. "A judgnent providing for injunctive relief * * * remains
subj ect to subsequent changes in the law." Plyler, 100 F.3d at
371.

The district court concluded that the PLRA is

di stingui shable fromthe statute in Wheeling & Bel nont Bridge
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Co. because, while Congress has the power to alter the standards
for determ ning whether the right of free navigation is violated,
it cannot change the underlying substantive | aw upon which relief
in the consent decree was based, i.e., the Ei ghth Anendnment. The
Suprenme Court's decision in Plaut refutes that argunment. The
statutory amendnment at issue in Plaut altered the statute of
limtations for federal securities fraud cases and attenpted to
apply the newlimtations period to cases that had al ready been
dism ssed as tine barred. 514 U S. at 213-215. It did not alter
the underlying substantive standards for securities fraud. Yet,
the Court held that this was a change in the "substantive | egal
standards."” 1d. at 218. Here, while Congress has not anended
t he underlying substantive rights upon which plaintiffs sought
relief in their conplaint (and could not do so, since they are
constitutional rights), it has changed applicable law that is
within its power to change. As Judge Selya explained in | nnmates

of Suffolk County v. Rouse, "[t]he relevant underlying law in

this case is not the Ei ghth Arendnent * * *. Rather, the
relevant underlying law relates to the district court's authority
to issue and maintain prospective relief absent a violation of a
federal right, and the PLRA has truncated that authority." 129
F.3d at 657. |If a consent decree fails to neet the PLRA
standards, termi nation of the decree in response to the PLRA,
"therefore, nerely effectuates Congress's decision to divest
district courts of the ability to construct or perpetuate

prospective relief when no violation of a federal right exists."”
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Ibid.¥ The fact that the statutory change applicable here

I nvolves a restriction on the courts' renedial powers rather than
on a change in the underlying |aw that was a predicate for the
claimfor relief is of no constitutional significance. See
Gavin, 122 F.3d at 1087 ("the difference between this case and

Wheeling Il —that is, the difference between altering the

court's renedial powers and altering the substantive |aw defining
the rights of the parties —is [not] of constitutional
significance").

The district court also held that Weeling & Bel nont Bridge

Co. established a rule that Congress may alter prospective relief
only in the “realmof 'public' rights,” but not where the relief
I nvol ves “private” constitutional rights. 37 F. Supp. 2d at 877.
This “public” versus “private” rights distinction has been
rejected by the other courts of appeals that have considered it
in the context of the PLRA. Only the character of the relief —
whether the relief is “the last word of the judicial departnent
wth regard to a particular case or controversy,” Plaut, 514 U S

at 227, or is injunctive relief with prospective effect that

¥See al so 129 F.3d at 658 ("the relevant underlying | aw for
present purposes is not the Ei ghth Amendnent, but the power of
federal courts to grant prospective relief absent a violation of
a federal right"); Plyler, 100 F.3d at 372 ("The Inmates fail to
understand that the applicable lawis not the E ghth Amendnent,
but rather is the authority of the district court to award relief
greater than that required by federal law. * * * [I]t is the
authority of the district court to approve relief greater than
that required by the Ei ghth Arendnent, not the Ei ghth Amendnent
itself, that is at stake. 1In enacting the PLRA, Congress has
deprived district courts of this authority, and in so doing has
unquesti onably anended the | aw applicable to this case");
| npri soned Citizens Union, 169 F.3d at 185-186.
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“remai ns subj ect to subsequent changes in the law,” Plyler, 100
F.3d at 371 —is inportant in the context of separation of

powers, and not the source of the underlying right. See Gvin,
122 F.3d at 1088 (citing Plaut, 514 U. S. at 230) (“The issue here
is not the validity or even the source of the legal rule that
produced the Article |1l judgnents, but rather the imunity from
| egi sl ative abrogation of those judgnents thenselves”);

| nprisoned Gitizens Union, 169 F.3d at 186 (Suprene Court's

“hol ding in Weeling Bridge did not hinge on the distinction

bet ween public and private rights”). See also Benjamn v.
Jacobson, 935 F. Supp. 332, 347-349 (S.D.N. Y. 1996), aff'd in
part, rev'd in part, and remanded, 172 F.3d 144 (2d G r. 1999)
(en banc), cert. denied, 120 S. Q. 72 (1999).

B. The PLRA Term nation Provisions Do Not Prescribe
| nperm ssible Rules O Decision

Contrary to the district court's conclusion (37 F. Supp. 2d
at 878-879), the termnation provisions of the PLRA do not
i nperm ssibly "prescribe rules of decision to the Judicial
Departnent * * * jn cases pending before it,"” in violation of

United States v. Klein, 80 U S (13 Wall.) 128, 146 (1872). As

the First, Third, Fourth, Sixth, and Eighth Crcuits have held,
the term nation provisions of the PLRA do not violate the
separation of powers principle set forth in Klein. See |nmates

of Suffolk County Jail, 129 F.3d at 657-658; Inprisoned Citizens

Union v. R dge, 169 F.3d 178, 187-188 (3d Cir. 1999); Plyler, 100

F.3d at 372; Hadix, 133 F.3d at 943; Gavin, 122 F.3d at 1089.
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The Supreme Court's decision in United States v. Klein is plainly

di sti ngui shabl e.

In Klein, the Suprene Court struck down a statute that
mandat ed t hat presidential pardons of persons who had given aid
and confort to confederate officers during the Cvil War be
consi dered by courts not as evidence of |oyalty, but as
concl usive evidence of disloyalty. The Court held that Congress
coul d not conpel courts to discount the | egal or evidentiary
effect of a presidential pardon and inpose a rule of decision in
a pending case. 80 U S. (13 Wall.) at 146-148. Thus, Congress
may not usurp the judicial function and dictate the outconme of a
specific case or cases. Congress nay, however, always anend the
applicable law and require the courts to apply the anended |law to

a case before it. See Robertson v. Seattle Audubon Soc'y, 503

U S. 429, 441 (1992). As the Suprene Court explained in Pl aut,
"[w hatever the precise scope of Klein, * * * |ater decisions
have made clear that its prohibition does not take hold when
Congress 'anmend[s] applicable law.'" 514 U S. at 218 (quoting
Robertson, 503 U.S. at 441).

In enacting the PLRA, Congress has done just that. Congress
has properly invoked its legislative authority to establish
standards and procedural rules for the courts to apply when
deci di ng whether to grant or continue in effect a prospective
order regarding prison conditions. But Congress has left to the
courts the judicial function of determning "what the lawis,"

Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803), and of



-20 -
applying that lawto the facts of each case. As in Robertson,
Congress has "replaced the [original] |egal standards * * *

wi thout directing particular applications under either the old or
the new standards.” 503 U. S. at 437. As the Fourth Circuit held
in Plyler:

In short, [the PLRA term nation provisions

provi de] only the standard to which district

courts nust adhere, not the result they nust

reach.
100 F. 3d at 372. Thus, Congress has not inposed an arbitrary
outcone or an inproper "rule of decision."

The district court's assertion (37 F. Supp. 2d at 879) that
the PLRA violates the principles of Klein because it requires
termnation of relief in the absence of the findings specified in
18 U.S.C. 3626(b) is incorrect. It is true that defendants could
file a notion for “inmmedi ate term nation” of a pre-PLRA judgnment
that was not supported by findings that “the relief is narrowy
drawn, extends no further than necessary to correct the violation
of the Federal right, and is the | east intrusive neans necessary
to correct the violation of the Federal right,” 18 U S.C
3626(b)(2).¥ Such a notion, however, was always subject to the
limtation in 18 U.S.C. 3626(b)(3). Under Section 3626(b)(3), a

court ruling on the notion for termnation “shall not” term nate

prospective relief if it makes “witten findings based on the

¢ The “immediate term nation” provision, 18 U. S C
3626(b)(2), is of less significance since April 1998, when al
pre- PLRA decrees, regardl ess whether they are supported by the
findings specified in Section 3626(b)(2), becane subject to
periodic review pursuant to 18 U . S.C. 3626(b) (1) (A (iii) (two
years after the date of enactnment of the PLRA).
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record that prospective relief remains necessary to correct a
current and ongoing violation of the Federal right, extends no
further than necessary to correct the violation of the Federal
right, and that the prospective relief is narrowy drawn and the

| east intrusive neans to correct the violation.” Z

Congr ess has
not predeterm ned the content of those findings; it has sinply
required that they be nade for any prospective relief that
plaintiffs seek to continue in futuro. See Plyler, 100 F.3d at
372 (PLRA “does not purport to state how nmuch relief is nore than
necessary * * * [and] provides only the standard to which
district courts nust adhere, not the result they nust reach”).
Congress has the power to alter the renedial authority of the
federal courts in a prison conditions case alleging violations of

constitutional rights by limting the authority to award reli ef

to that which is necessary to renedy a violation of federal |aw.

See Yakus v. United States, 321 U S. 414, 439-440 & n.8 (1944)
(uphol ding Congress’s authority to restrict the courts' renedi al

authority and noting nunerous instances in which Congress has

ZIn reviewing the PLRA's legislative history, the district
court concluded (37 F. Supp. 2d at 881) that "Congress not only
knew of the constitutional problens with the statute, but passed
the statute with the purpose of reopening and deciding judicially
devel oped final judgnents.” The court referred to the testinony
of Associate Attorney CGeneral John Schm dt's testinony concerning
an earlier version of the PLRA, known as STOP. |d. at 880. The
Associ ate Attorney General’s concerns about the constitutionality
of the proposed statute were voiced before Congress anended the
bill to add the provision that now appears as 18 U.S. C.
3626(b)(3). The addition of Section 3626(b)(3), providing a
mechani smfor the court to retain prospective relief that
satisfied the PLRA's new standards, elimnated the separation of
powers problemthat the Associate Attorney Ceneral identified
with Section 3626(b).
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exerci sed such authority). Having made that change in renedi al

| aw, Congress also had the authority under Plaut and Weeling &

Bel nont Bridge Co. to provide that previously-issued injunctions

may only remain in effect if they conply with that new renedi al
standard. As the Eighth Crcuit recognized in Gavin, 122 F. 3d at
1088, a “court's opinion on the appropriateness of the renedy is
a tenporal one,” in that it is the judgnment of the court at the
time a consent decree is entered that the relief in the decree is
“an appropriate renmedy for the then-existing situation.” The
PLRA' s term nation provisions are sinply designed to provide a
mechani sm f or determ ni ng whet her such relief renains appropriate
under the new renedi al standards established in Section 3626(a).
I

THE TERM NATI ON PROVI SI ONS OF THE PLRA DO NOT VI OLATE
PLAI NTI FFS' DUE PROCESS Rl GHTS

Section 3626(b) of the PLRA plainly does not violate
plaintiffs' due process rights under the Fifth Arendnent. A
final noney judgnment entered by a court creates a "vested right”
and a constitutionally protected property interest. See
McCul l ough v. Virginia, 172 U S. 102, 123-124 (1898). But a
prospective decree or order, which is always subject to
nodi fication based upon subsequent | egislative enactnents,
changed facts, or other equitable considerations, creates no such

vested right or protected property interest. See Landgraf v. US|

FilmProds., 511 U S. 244, 273-274 (1994) (plaintiffs do not have

a vested right in an injunctive decree); Board of Regents v.

Roth, 408 U. S. 564, 576-578 (1972); United States v. Locke, 471
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U S. 84, 104 (1985). See also Flem ng v. Rhodes, 331 U.S. 100,

107 (1947). Thus, plaintiffs do not have any vested rights in
the prospective relief afforded under the order the defendants
seek to termnate. The courts of appeals that have consi dered
this issue have uniformy rejected a due process challenge to the

PLRA term nation provisions. See Inmates of Suffolk County Jai

v. Rouse, 129 F.3d 649, 658 (1st Cir. 1997), cert. denied, 524
U S 951 (1998); Dougan v. Singletary, 129 F.3d 1424, 1426-1427

(11th Gr. 1997), cert. denied, 524 U S. 956 (1998); Gavin v.
Branstad, 122 F.3d 1081, 1090-1091 (8th Gr. 1997), cert. denied,
524 U.S. 955 (1998); Plyler v. More, 100 F.3d 365, 374-375 (4th
Cr. 1996), cert. denied, 520 U. S. 1277 (1997). As the Eighth
Crcuit explained, "the vested rights doctrine is really only the
due process anal ogue of the separation-of-powers doctrine that
prevents Congress fromreopening final judgnments of Article |11
courts." @Gavin, 122 F.3d at 1091. Because a prospective order
is not imrune from subsequent | egislation under the Separation of
Powers doctrine, it simlarly is not insulated fromthe effects
of new | egi sl ati on under the Due Process C ause.

In any event, plaintiffs are afforded due process under the
PLRA. The PLRA s term nation provisions, Sections 3626(b)(2) and
3626(b)(3), are not self-enforcing. They require a notion, with

proper notice to plaintiffs.¥ See 18 U S.C. 3626(b) and (e)(1).

¥ The district court asserted (37 F. Supp. 2d at 876), that
the PLRA, unlike Rule 60(b), "represents an unconstitutional

intrusion on the role of Article Ill courts," because a
"‘reopening’ in the interest of equity my be effected only by a
court, not by Congress.” The PLRA termination provision is no

(conti nued. . .)
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As they did in this case, plaintiffs have an opportunity to
contest whether the prospective relief is subject to term nation
under the standards of Section 3626(b)(2) and 3626(b)(3). Even
where the prior order has not previously been supported by the
findings required for non-eligibility for term nation under
Section 3626(b)(2), existing relief is preserved where a court
finds on the record that the relief currently neets applicable
remedi al standards. See 18 U. S.C. 3626(b)(3). No greater
process is due in this context.
CONCLUSI ON
For the foregoing reasons, the district court’s judgnent

shoul d be reversed insofar as it holds that the term nation
provision of the PLRA, 18 U S.C. 3626(b), is unconstitutional.
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different in this respect than Rule 60(b). Both conme into play
upon notion of a party, and under each, the court makes the
ultimate determ nation whether to nodify or term nate previously-
granted relief. See 18 U S.C. 3626(b)(3).
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